§313.23

owes the debt in the amount stated and
that the FDIC, as creditor agency, has
complied with this part.

(b) Prior to initiating collection by
administrative offset, the Director
should determine that the proposed off-
set is within the scope of this remedy,
as set forth in 31 CFR 901.3(a). Adminis-
trative offset under 31 U.S.C. 3716 may
not be used to collect debts more than
10 years after the federal government’s
right to collect the debt first accrued,
except as otherwise provided by law. In
addition, administrative offset may not
be used when a statute explicitly pro-
hibits its use to collect the claim or
type of claim involved.

(c) Unless otherwise provided, debts
or payments not subject to administra-
tive offset under 31 U.S.C. 3716 may be
collected by administrative offset
under common law, or any other appli-
cable statutory authority.

§313.23 Offset prior to completion of
procedures.

The FDIC may collect a debt by ad-
ministrative offset prior to the comple-
tion of the procedures described in
§313.25, if:

(a) Failure to offset a payment would
substantially prejudice the FDIC’s abil-
ity to collect the debt; and

(b) The time before the payment is to
be made does not reasonably permit
completion of the procedures described
in §313.25. Such prior offsetting shall be
followed promptly by the completion of
the procedures described in §313.25.

§313.24 Omission of procedures.

The FDIC shall not be required to fol-
low the procedures described in §313.25
where:

(a) The offset is in the nature of a
recoupment (i.e., the FDIC may offset a
payment due to the debtor when both
the payment due to the debtor and the
debt owed to the FDIC arose from the
same transaction); or

(b) The debt arises under a contract
as set forth in Cecile Industries, Inc. v.
Cheney, 995 F.2d 1052 (Fed. Cir. 1993),
which provides that procedural protec-
tions under administrative offset do
not supplant or restrict established
procedures for contractual offsets ac-
commodated by the Contracts Disputes
Act; or
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(c) In the case of non-centralized ad-
ministrative offsets, the FDIC first
learns of the existence of a debt due
when there would be insufficient time
to afford the debtor due process under
these procedures before the paying
agency makes payment to the debtor;
in such cases, the Director shall give
the debtor notice and an opportunity
for review as soon as practical and
shall refund any money ultimately
found not to be due to the U.S. Govern-
ment.

§313.25 Debtor’s rights.

Unless the procedures described in
§313.23 are used, prior to collecting any
claim by administrative offset or refer-
ring such claim to another agency for
collection through administrative off-
set, the Director shall provide the debt-
or with the following:

(a) Written notification of the nature
and amount of the claim, the intention
of the Director to collect the claim
through administrative offset, and a
statement of the rights of the debtor
under this paragraph;

(b) An opportunity to inspect and
copy the records of the FDIC with re-
spect to the claim, unless such records
are exempt from disclosure;

(c) An opportunity to have the
FDIC’s determination of indebtedness
reviewed by the Director:

(1) Any request by the debtor for such
review shall be in writing and shall be
submitted to the FDIC within 30 cal-
endar days of the date of the notice of
the offset. The Director may waive the
time limit for requesting review for
good cause shown by the debtor;

(2) Upon acceptance of a request for
review by the debtor, the FDIC shall
provide the debtor with a reasonable
opportunity for an oral hearing when
the determination turns on an issue of
credibility or veracity, or the Director
determines that the question of the in-
debtedness cannot be resolved by re-
view of the documentary evidence
alone. Unless otherwise required by
law, an oral hearing under this section
is not required to be a formal evi-
dentiary hearing, although the Direc-
tor shall document all significant mat-
ters discussed at the hearing. In cases
where an oral hearing is not required
by this section, the Director shall
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make his determination based on a
documentary hearing consisting of a
review of the written record; and

(d) An opportunity to enter into a
written agreement for the voluntary
repayment of the amount of the claim
at the discretion of the Director.

§313.26 Interest.

Pursuant to 31 U.S.C. 3717, the FDIC
shall assess interest, penalties and ad-
ministrative costs on debts owed to the
United States. The FDIC is authorized
to assess interest and related charges
on debts that are not subject to 31
U.S.C. 3717 to the extent authorized
under the common law or other appli-
cable statutory authority.

§313.27 Refunds.

Amounts recovered by administra-
tive offset but later found not to be
owed to the Government shall be
promptly refunded. Unless required by
law or contract, such refunds shall not
bear interest.

§313.28 No requirement for duplicate
notice.

Where the Director has previously
given a debtor any of the required no-
tice and review opportunities with re-
spect to a particular debt, the Director
is not required to duplicate such notice
and review opportunities prior to initi-
ating administrative offset.

§313.29 Requests for offset to other
federal agencies.

The Director may request that a debt
owed to the FDIC be administratively
offset against funds due and payable to
a debtor by another federal agency. In
requesting administrative offset, the
FDIC, as the creditor agency, will cer-
tify in writing to the federal agency
holding funds payable to the debtor:

(a) That the debtor owes the debt;

(b) The amount and basis of the debt;
and

(c) That the FDIC has complied with
the requirements of its own adminis-
trative offset regulations and the appli-
cable provisions of 31 U.S.C. 3716 with
respect to providing the debtor with
due process, unless otherwise provided.

§313.40

§313.30 Requests for offset from other
federal agencies.

Any federal agency may request that
funds due and payable to its debtor by
the FDIC be administratively offset by
the FDIC in order to collect a debt
owed to such agency by the debtor. The
FDIC shall initiate the requested offset
only upon:

(a) Receipt of written certification
from the creditor agency stating:

(1) That the debtor owes the debt;

(2) The amount and basis of the debt;
and

(3) That the agency has complied
with its own administrative offset reg-
ulations and with the applicable provi-
sions of 31 CFR 901.3, including pro-
viding any required hearing or review.

(b) A determination by the creditor
agency that collection by offset
against funds payable by the FDIC
would be in the best interest of the
United States and that such offset
would not otherwise be contrary to
law.

§§313.31-313.39 [Reserved]

Subpart C—Salary Offset

§313.40 Scope.

These salary offset regulations are
issued in compliance with 5 U.S.C. 5514
and 5 CFR part 550, subpart K, and
apply to the collection of debts owed
by employees of the FDIC or other fed-
eral agencies. These salary offset pro-
cedures do not apply where an em-
ployee consents to the recovery of a
debt from his current pay account.
These procedures do not apply to debts
arising under the Internal Revenue
Code, the tariff laws of the United
States or to any case where collection
of a debt by salary offset is explicitly
provided for or prohibited by another
statute (e.g., travel advances under 5
U.S.C. 5705 and employee training ex-
penses under 5 U.S.C. 4108). These pro-
cedures do not preclude an employee
from requesting waiver of an erroneous
payment under 5 U.S.C. 5584, or in any
way questioning the amount or valid-
ity of a debt, in the manner specified
by law or these agency regulations.
This section also does not preclude an
employee from requesting waiver of
the collection of a debt under any
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